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WHAT IS MY LIABILITY
AS A COMPANY DIRECTOR?

By Dimas Cuesia

Limited akility compa-
nies in Jpain

n Spain all steck companies
are corsiderad to be imited -
akidity companies, with 5.1 and
A companies being the most
frequent sfock companies. This
mears that, in principle, the
company's polential kability is
imite-d to its own aszets and this
is imespective of, and disfinct
from, s shareholders” and
directors’ amets.

This limited liakilitty is the primarny
reqason for a businessman fo
operote under these kind of
companies: to limit the risk of
potenfial fodure of the bus-
ress and protect ther pescna
weaglth, dweling, carand all
the assets accumulated with

a whole ife of hord work, to
preserve their fe and the life of
their loved ones at the end of it
Hevertheless, regarding the
iability of the directors” assets in
relafion o the company's debt,
there are various exceptions
arsing from insohvency sitwa-
tions thot are frequenthly over-
ooked and which could lead
mot only to the finoncial ruin of
the company but ako to the §
mancial and personal ruin of the
director and his or har famiy.
This article has the infention fo
cregte owvareness of this liability
system among directors, with
the gim of promoting preven-
five adwice which easiby avoids
situafions of permonal liabiity

in regards o the company's

debis. This awareness showld
lead directors to perform al
their obligofions more corefully
than at the present moment
and thus avoid personal ability
of the companies’ debts before
it is too late.

Liakility of the directors

The Comporafe ard ChAminal
regulotfions, along with the In-
solvency Act 222003, regulates
the widest and most severns
liakilty system ever for direc-
tors in Sponish legaol history, and
sats forth veny sadous sanchion:s.
Insohency stuaticns have
increased dramatically in the
last y=arand the number of
sanclions and director’s liobility
is increasing enormouwshy day by
day.

The sttuations of parsonal k-
abdity of the directors are more
common than they should be,
basicaly because of lack of
insolvency proctifionerns speciak
ised in this matter and the lack
of diigence of the directors ot
the fime of getting appropriate
advice.

Directors need fo speak to o
carporate lowyeror aninsok
wency prociitioner when the
company cannof generate
enough revenve on its own o
pay allits creditors. The direc-
tors or the parfners should not
havwe the obligafion to pay the
comparny’'s debt from ther own
packets as long as they fulfl all
their legal obigations.

Among the different obligaotions
that wil gerermte o parsonal
labilty if breoched & the ob-
ligafion to apply for vokenbary
administration before the
Mercanfie Cowds [concurso
wodunbario| within kao mio s
of owareness of the insolvency
in the company. Failure fo do
so shall give way to the obliga-
tion of the director om o per
sonal basis fo pay the balance
of unsatisiied debis after the
iquidation.

There are ako other kinds of
personal kabiities for direchors
of componies with debis ina
situvation of insohency, such as
infra copifalsafion (arficles 104
LERL and 280 L3A] and opera-
fiens of the directors against
Spanish low or against the by
laws of the company damag-
ing o third party [orficl=s 133
LEA). Along with these peronal
lokilities there are other com-
mon criminal iobiifies relobed to
ceriagin sitwations of company
insobvency [arficle 257 and fol-
lowing of Spanich Penal Code).
Direcfors will not be released
from such lakility By simply
dismissing and appointing a
new director, os direciors of

the last hwo years may ako be
foble. Even “shodow directors”
or “de facts” director will b=
found liable, along with the
formal direcior regishered in the
KMercantile Regishry.

In order o gvoid these labilities
it is essential to obtain special-
sed professional advice inor-
der fo comply with all directors’
l=gal cbligations and enswre,
first, @ complate discharge of
fobilities of the direciors of the
barsiness and therefore protfect
their private wealth from the
company's debis; ond, s=c-
ond, alzo =nsure that all fee
odvantages of the Insolvency
Low hove been effectizshy
wvsed, and as much as possible
haos been done to fociitote the
survival of the business.

it & a foct that directors put
themsahes into the above-
described situafions very offen
without being oware of it. ¥ you
are the director of @ company
under an octual or immin=ni
insobrency situafion, this arlicle
intends to ket you know thot yow
urgertly nead odvice on how
to best discharge your labilities
with immediote efect.

K youw are o creditor of o
company which may be inan
irsobrancy situafion, you have
arn urgent nesd fo look for pro-
fessioral advice on how fo best
claim these pemonal abiifies
from the direciors and obtain
Fudl safisfaction of youwr credit,
interests and domages ansing
from the breoch of the obliga-
tion fo poy.



